disinterest on the other hand, I find him to be a more reliable witness. It
is apparent from Lipinski's version of the conversation that Aloia indeed
wanted to have Shreve transferred from the scoop car.  According to Lipinski,
Aioia was "really upset" and "kind of disgusted" at the time of this conversa-
tion because the MSHA hotline had been called on the scoop.  Aloia himself
admitted that he was indeed "disgusted" to learn that the "hotline" had been
called on the scoop because the battery lids on the scoop had already been
repaired.  While he knew that Shreve had not made the actual "hotline" call,
he suspected that Shreve had originated the complaint to the union representa-
tive who made that call. Accordingly, I am compelled to find that Aloia1s
statement to Lipinski was motivated at least in part by his belief that Shreve
had originated that safety complaint.

An essential question still remains, however, as to whether that state-
ment of intent to have Shreve transferred even though motivated by a protected
activity, resulted in any unlawful interference or discrimination against
Shreve if it was expressed only in confidence to a third party with no intent
that it be communicated to Shreve.  Indeed on the facts of this case, I find
that Aloia did not intend to have any part of the conversation disclosed to
Shreve.  In explaining this confidentiality and Ms reason for confiding in
Lipinski, Aloia testified "(y]ou got to understand that [Lipinski] and I had
a fairly good relationship, I felt, we understood each other." Since any
reference to the possibility of Shreve being transferred was thus made to
Lipinski in confidence with no intent or expectation that Lipinski would vio-
late that confidence, I cannot conclude that any such statement constituted
an improper threat to Shreve.  The facts are not unlike those in NLRB v.
McCann Steel Company, Inc., 448 F.2d 277 (6th Cir. 1971)*  In that case, an
apparent threat made in a private conversation between management personnel
not intended to be overheard by any employees was held not to constitute an
improper threat to the employees under the National Labor Relations Act.
Here, the private conversation between Aloia and Lipinski was not only not
intended to be revealed to Shreve, it was deemed by Aloia to be confidential.

It is arguable that Aloia should nevertheless be responsible for threats
made out of the presence of Shreve when the third party in whose presence the
threats were made violates such a confidence.  However, because of the
inherent unreliability of such hearsay, Shreve would not be justified in
relying on such evidence alone to establish an unlawful threat. Otherwise,
an operator could be penalized under the Act for the rankest of irresponsible
and false rumors. *\J Before any person under similar circumstances could be
permitted to rely upon that type of information, it would be reasonable to
expect that it be confirmed, preferably by confronting the source.  As

T7This is not to say that where the comments of management personnel are
introduced as evidence of motive for a subsequent discriminatory action,
such a limitation would apply.  In this case, as In McCann Steel, supra, it
is the statement itself which is alleged to constitute improper or Illegal
conduct.
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